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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone taxes for 1999 and 2000 in the

fol |l ow ng anmount s:

This case is consolidated for briefing, opinion, and tri al
with Mchael J. and Leslie A Cain, docket No. 21535-03, Steven
L. and Nancy E. Archbold, docket No. 21536-03, and WIlliamJ. and
Janice L. Hesse, docket No. 21537-03.
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Petitioners 1999 Defici ency 2000 Deficiency
Wor t mann $12, 864 $12, 536
Cain 13,712 10, 193
Ar chbol d 18, 655 11, 347
Hesse 15, 530 14, 431

We are asked to decide the fair market val ue of |and near
Cakdal e, Nebraska, inproved with a chapel, nonastery, and
dormtory (the retreat center) for purposes of determning the
anount of the allowable charitable contribution deduction under
section 170.2 Petitioners determned that the retreat center had
a val ue of $475,000% at the time of contribution, and deducted
charitable contributions accordingly. Respondent determ ned that
the retreat center had a val ue of $76,200 at the time of
contribution. W hold that the fair market value of the retreat

center at the tine of contribution was $76, 200.

2Al'l section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

3OF the $551,272 total charitable contribution deductions
petitioners clained on their respective tax returns, respondent
does not dispute $76,082, representing the value of the personal
property within the buildings of the retreat center. The parties
stipulated that $475,000 was at issue, which is also the val ue of
the retreat center property determ ned by petitioner’s expert.
We assune this to be an approximati on of the $475, 190 result of
subtracting the agreed val uation of the personal property from
the total charitable contribution deductions. Petitioners’
deductions of $76,082 attributable to the personal property
within the buildings are therefore not at issue. W focus solely
on the real estate value of the retreat center
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioners Roger and Sharon
Wortmann resided in Hartington, Nebraska, at the tinme they filed
their petition. Petitioners Mchael J. and Leslie A Cain
resided in Bloonfield, Nebraska, at the tinme they filed their
petition. Petitioners Steven L. and Nancy E. Archbold resided in
Bl oonfield, Nebraska, at the tine they filed their petition.
Petitioners WlliamJ. and Janice L. Hesse resided in Yankton,
Sout h Dakota, at the tine they filed their petition.

The Monastery

In the late 1970s, Father Cifford Stevens, a Catholic
priest, was serving as the pastor for a church in Neligh,
Nebraska. Father Stevens had dreaned of building a nonastery and
| ooked in many places for the right piece of land on which to
buil d the nonastery.

In the early 1980s, Father Stevens found a 240-acre parcel
of land about 10 mles from Neligh, Nebraska, near QCakdal e,
Nebraska, that he considered perfect for the nonastery. Father
Stevens recei ved perm ssion fromthe Archbi shop of Omha
(Archbi shop) to build a nonastery on the |and and arranged for
i ncorporating a nonprofit organization, called the Mnks of
Tintern, Inc. (Monks Nonprofit), to obtain the land. The Monks
Nonprofit obtained the |and and constructed a barn-shaped

nonastery and a chapel .
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Wi | e Father Stevens was in residence at the nonastery, the
Monks Nonprofit was able to pay its bills. The Monks Nonprofit
borrowed noney froma bank to build the nonastery buil ding and
obt ai ned a bequest to cover nuch of the construction debt. The
Monks Nonprofit al so accepted donations but did not solicit them
To avoid burdening the Catholic Church, the Catholic Church
required that the nonastery show its financial stability before
accepting nonks in residence. Although the Monks Nonprofit was
able to pay its bills, the Monks Nonprofit was unable to show
sufficient ability to operate financially independently to neet
the standard required by the Catholic Church. As a result, the
nonastery never had any nonks in residence, although a few people
cane to inquire about it.

In 1991, Father Stevens experienced sone health problens and
departed Nebraska for Nova Scotia, anticipating that he would
die. He left the nonastery in the hands of the Monks Nonprofit.
The Archbi shop becane the president of the Monks Nonprofit, which
meant that the Catholic Church had both | egal and eccl esi asti cal
responsibility for the nonastery. The Archdi ocese invited the
Patrists, a religious group from Singapore, to nove onto the
property, and the Patrists accepted. The Patrists constructed a
third building on the land, a two-story dormtory. The Patrists
experienced conflicts within their group, and the Archdi ocese
forced the Patrists to vacate the prem ses in about 1994.

Faced with the possibility that no religious order was

willing and able to occupy the prem ses, the Archdi ocese
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considered selling the property to the Cak Creek Ranch, which was
a for-profit enterprise |located next to the subject property.
Fat her Stevens, still in Nova Scotia, heard about this
possibility and was horrified that the Iand m ght be used for a
nonreligious purpose. Father Stevens considered it sacrilege to
have the | and sold for nonreligious purposes after people had
made nunerous donations and contributed so nmuch personal effort
to the nonastery. Father Stevens wote to the Archbi shop and
obtained perm ssion to return to Nebraska in 1995 to take care of
the nonastery. Although he had expected to die, his health had
apparently inproved to the extent he was able to return to
Nebr aska, resunme the presidency of the Monks Nonprofit, and
assunme the duties related to the nonastery.

On his return, Father Stevens found the nonastery in
financial disarray. The Monks Nonprofit had continued to receive
sonme donations, but it began experiencing difficulty in keeping
current on its outstanding debt. Although the Monks Nonprofit
was continuing to pay the debts in the ordinary course, it was
becom ng increasingly difficult to keep current with the paynents
owed. Father Stevens realized that all of the nonastery’s assets
had to be liquidated to pay the liabilities. Father Stevens
agreed with the Archdi ocese in the summer of 1996 that the
property would be sold to pay the debts of the Monks Nonprofit.

I n Septenber 1996, Father Stevens sold 210 acres of the | and
to an unrelated third party for $63,000. This left only the 30

acres around the nonastic structures for the Monks Nonprofit to
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sell. (These 30 acres and the three structures on the 30 acres
shall be referred to collectively as the subject property.)
Fat her Stevens al so arranged an auction of personal property
i nside the buildings, such as the toilet fixtures, to raise noney
to pay the debts of the Monks Nonprofit.

Fat her Stevens began communi cating to people in the
comunity that the subject property was for sale to buyers who
woul d use it for religious purposes and inquired of a | ocal
convent whether the convent m ght be interested in purchasing the
subj ect property. Father Stevens also inforned the attorney for
t he Monks Nonprofit that the subject property had to be sold.

Fat her Stevens stated that the subject property should be sold at
a price that would permt all the debts to be paid plus provide a
little seed noney for future endeavors. To preserve the
property’s religious purpose, Father Stevens insisted on a
contractual right giving the Monks Nonprofit the first
opportunity to repurchase the land if the purchaser wanted to
resell it.

Fat her Stevens testified that he did not want the Mnks
Nonprofit to sell the property to a buyer that would use it for
nonrel i gi ous purposes. He further testified that he woul d have
caused the Monks Nonprofit to find another way for the Mnks
Nonprofit to pay its bills rather than sell the property. Father
Stevens also testified he woul d have had the Monks Nonprofit give

the property away to a group that would use it for religious
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purposes, if that were the only way to ensure the property would
retain its religious purpose.

Sal e of the Monastery

Fat her Stevens net Steven Archbold (M. Archbold), one
petitioner, when M. Archbold attended a retreat at the property
in January 1997. At the time, M. Archbold was studying to be an
or dai ned deacon in the Catholic Church.* Father Stevens showed
the retreat attendees around the property and told themthat the
subj ect property was for sale.

Fat her Stevens told M. Archbold that the subject property
woul d be sold for an anount to cover debts of the Monks Nonprofit
t hat approxi mated $75,000. M. Archbold thought the geographi cal
isolation of the retreat center property would be perfect for the
religious education of junior high and high school students to
whom he taught confirmation classes and other religious classes.
M. Archbold thought the secluded | ocation could help his
students focus on spiritual growh. M. Archbold decided to talk
to other nmenbers of his church community to see whet her they
concurred wth his idea.

The other petitioners, Mchael Cain, Roger Wrtmann, and
WIlliam Hesse, informed M. Archbold that they and their w ves
woul d be interested in purchasing the subject property with him
The four husbands and wi ves forned Tintern Retreat Center, LLC
(TRC) and each fam |y becane a 25-percent nenber of TRY. On My
22, 1997, TRY purchased for $75,000 the subject property and any

‘M. Archbold was ordai ned as a deacon in 1999.
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remai ni ng personal property inside the buildings that had not
been sold at auction. TRY granted the Monks Nonprofit a right of
first refusal on the subject property, as Father Stevens w shed,
whi ch gave the Monks Nonprofit the right to repurchase the
property if TRY were ever to offer the subject property for sale.

After TRY acquired the subject property, petitioners |ocated
a separate, rural group of deacons to operate the subject
property. This group of deacons incorporated their operation
under the nanme Tinter Retreat & Resource Center, Inc. (TRRC).
TRRC applied for and received a determ nation from respondent
that it operated as a section 501(c)(3) organi zation. TRY |eased
t he subject property to TRRC for $1, and TRRC operated it for
approximately 17 nonths. During this tinme, TRRC painted the
bui | di ngs, replaced carpeting, maintained the outside of the
structures, created separate sleeping areas for nen and wonen,
conpl eted the bat hroons, and added various sports fields. These
i nprovenents were essentially for general naintenance and upkeep.
Nei t her TRY nor petitioners individually expended any tinme or
nmoney to make any structural inprovenents or additions to the
subj ect property.

On Cctober 29, 1998, TRY donated the subject property to
TRRC. TRY clained a charitable contribution of $475,000 for the
subj ect property.® 1In connection with donating the subject

property to TRRC, M. Archbold suggested to a TRRC board nenber

STRC al so clained a charitable contribution of $76,082 for
t he personal property inside the subject property buildings,
which is not at issue here.
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that an appraisal of the subject property be obtained. TRRC
retained Keith White (M. Wiite) of Wiite Realty & Appraisal to
perform an apprai sal of the property that was attached to TRC s
information tax return, Form 1065, U. S. Partnership Return, for
1998.

Deductions at |ssue

TRY clained a charitable contribution of $475,000 with
respect to the subject property, although TRY purchased the
subj ect property for $75,000 just 17 nonths before the date of
donation. TRY included each petitioner husband and wife's
respective portion of this charitable contribution on their
respective Schedules K-1, Partner’s Share of |ncone, Deductions,
Credits, etc., for 1998.

Petitioners in each docket filed joint tax returns for 1998
and clainmed their proportionate share of TRC s $475, 000
charitabl e contribution deduction for 1998, up to the statutory
l[imt of 30 percent of adjusted gross incone. Sec. 170(b)(1)(F),
170(b) (1) (B)(l1). Petitioners carried forward the remaini ng
portion of the charitable contribution and deducted portions on
their joint tax returns for 1999 and 2000, the years at issue in
this case.

Respondent issued deficiency notices to petitioners for 1999
and 2000 on Septenber 16, 2003, in which respondent determ ned
t he subj ect property had a val ue of $76, 200, rather than the
$475, 000 cl aimed by petitioners. Respondent accordingly

partially disallowed petitioners’ deductions for the charitable
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contribution that petitioners each carried forward to 1999 and
2000. Petitioners tinely filed petitions claimng that
respondent erred in reducing the $475,000 valuation to $76, 200,
even though they, through TRY, had paid $75,000 for the subject
property® only 17 nonths before the date of donation.
OPI NI ON

The sole issue in this case is the fair market value of the
subj ect property on Cctober 29, 1998, the date TRY donated the
subj ect property to TRRC. Respondent asserts the subject
property had a val ue of $76, 200, while petitioners maintain the
subj ect property had a val ue of $475, 000, even though they,
t hrough TRY, purchased the subject property and personal property
17 months earlier for $75,000. W begin with the burden of
pr oof .

| . Burden of Proof

In general, the Conm ssioner’s determnations in the
deficiency notice are presuned correct, and the taxpayer bears
the burden of proving that the Comm ssioner’s determ nations are

inerror. See Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933). The burden of proof may shift to the Conm ssioner under
certain circunstances, however, if the taxpayer introduces
credi bl e evidence and establishes that he or she substantiated

itenms, maintained required records, and fully cooperated with the

W& note that petitioners paid $75,000 for the subject
property plus personal property that remained. The personal
property conponent is not in dispute.
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Comm ssi oner’s reasonabl e requests. Sec. 7491(a)(2)(A) and (B).’
Here, both parties have presented evidence and introduced expert
W tness reports. W therefore decide the case based on the
preponder ance of evidence without regard to the burden of proof.

See Bl odgett v. Conmm ssioner, 394 F.3d 1030 (8th Cr. 2005),

affg. T.C. Meno. 2003-212; Polack v. Conmm ssioner, 366 F.3d 608,

613 (8th Gir. 2004), affg. T.C. Meno. 2002- 145,

1. Rul es on Val uati on

We next address the value of the subject property at the
date of contribution to the charitable organization to determ ne
the charitable contribution deduction amount. Section 170
generally permts a deduction for contributions nmade to
charitable institutions, subject to restrictions not at issue
here. Wth respect to a contribution of property other than
nmoney, the amount of the contribution is the fair market val ue of
the property at the tinme of contribution. Sec. 1.170A-1(c)(1),
| ncone Tax Regs. Fair market value is the price at which the
property woul d change hands between a willing buyer and a willing
seller, neither being under any conpul sion to buy or sell and
bot h havi ng reasonabl e know edge of relevant facts. Sec. 1.170A-

1(c)(2), Incone Tax Regs.

'Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of enactnent of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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While fair market value is a question of fact to be
determned fromthe entire record, we were presented with four

val uations of the subject property. See Znuda v. Conm Ssioner,

79 T.C. 714, 726 (1982), affd. 731 F.2d 1417 (9th G r. 1984).
Three find fair market val ues of the subject property that are

cl ose to one anot her, approximating $75, 000, while one val uati on,
whi ch apprai sal anal ysis and net hodol ogy we find troubling, is an
outlier. W consider and eval uate each of these val ue
determnations in turn. W first address the purchase of the
subj ect property by petitioners, through TRY, on May 22, 1997,
just 17 nonths before TRY contributed it to a qualifying
charitabl e organi zati on on Cctober 29, 1998.

A. Prior Sale of the Property

We note that evidence of what property sold for within a
reasonable time before the valuation date generally is conpetent,
substantial, and persuasive evidence of its fair market val ue on

t he val uati on date. Dougl as Hotel Co. v. Conmi ssioner, 190 F.2d

766, 772 (8th Cir. 1951), affg. 14 T.C 1136 (1950). Actual
sal es between a willing buyer and a willing seller are generally
nore reliable than estimtes and approxi mati ons and i ndi cate what

a hypot hetical buyer and seller may agree on. Estate of Hall v.

Commi ssioner, 92 T.C 312, 338 (1989). Wndows of tinme between

the valuation date and the sale date have been found to be
reasonabl e under sone circunstances, even when they are as |ong

as 15 nonths or 2 years. See, e.g., Estate of Kaplin v.

Comm ssioner, T.C Meno. 1986-167 (2-year w ndow), revd. on
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anot her ground 815 F.2d 32 (6th Cr. 1987); Estate of Shlensky v.

Comm ssioner, T.C Meno. 1977-148 (15-nonth w ndow).

As fair market value is a factual determ nation and
necessarily inexact, evidence of the price obtained at a recent
arm s-length sale may be extrenely probative. See Estate of

Keitel v. Conm ssioner, T.C Meno. 1990-416 (citing Anbassador

Apartnents Inc. v. Conm ssioner, 50 T.C. 236, 244 (1968), affd.

per curiam 406 F.2d 288 (2d Cir. 1969); Messing v. Conm Sssioner,

48 T.C 502, 512 (1967); Estate of Schroeder v. Conm ssioner, 13

T.C. 259, 263 (1949)). The weight given to an actual sale price
is greatly dimnished, however, where a material change in
ci rcunst ances occurs between the valuation date and the date of

sale. See Estate of Spruill v. Commi ssioner, 88 T.C. 1197, 1233

(1987) .

We find that petitioners’ purchase through TRY of the
subj ect property for $75,000 is persuasive evidence of the fair
mar ket val ue of the subject property. Petitioners were willing
buyers, and the Mnks Nonprofit through Father Stevens was a
willing seller. Petitioners’ purchase of the subject property
was also within a reasonable tinme, approximtely 17 nonths,
before the donation to the charitable organization. Further,
there is no evidence of a material change in the subject property
bet ween the val uation date and the date of purchase that would
cause us to dimnish the weight of this evidence. 1In fact, very
few alterations, only general cleaning and repair-type

i nprovenents, were nmade to the subject property in the



-14-
intervening 17 nonths before petitioners contributed the subject
property to a qualifying charitable organization. These
alterations included painting, maintaining the outside of the
structures, and conpleting the bathroom and sl eepi ng areas.
Nei t her TRY nor petitioners individually spent any tinme or noney
on structural inprovenents or additions to the subject property.

Petitioners argue that the $75, 000 purchase price i s not
persuasi ve because it was a “forced sale”. W disagree.
Al t hough Father Stevens testified that he wanted the property to
sell at a price to pay the debts plus a little seed noney, there
is no evidence of any foreclosure activity or that any creditor
had begun any col lection action. In fact, although the Mnks
Nonprofit was experiencing difficulty paying bills and needed to
liquidate its assets, the Monks Nonprofit was continuing to make
paynments on the debt when due in the ordinary course of business.
Further, we are mndful that Father Stevens expressed that the
subj ect property nust retain its religious purpose. In fact,
Fat her Stevens testified that he would have preferred that the
Monks Nonprofit not have sold the subject property at all if
there was a risk the subject property would be used for
nonrel i gi ous purposes. In that case, Father Stevens testified
t hat he woul d have found another way for the Monks Nonprofit to

pay its liabilities.
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The evidence in this case shows that Father Stevens, through
t he Monks Nonprofit, was a willing seller. The Minks Nonprofit
woul d sell at the right price, provided that the purchaser would
use the subject property for religious purposes. |f no purchaser
canme al ong who would use it for religious purposes, Father
Stevens was prepared to have the Monks Nonprofit keep the subject
property. It turned out, however, that TRY, an unrel ated party,
did cone along and was willing to neet the Monks Nonprofit’s
conditions and offered a price that the Monks Nonprofit was
willing to accept. The Mnks Nonprofit was not an entity forced
to sell at a depressed val ue because aggressive creditors were
closing in. It found a purchaser who was willing to accept the
conditions and who offered to pay a price that the Mnks
Nonprofit was willing to accept. Hence, we find that the My
1997 sale was between a willing buyer and seller.

In sum we find the sale of the subject property to be
probative evidence of the value of the subject property. W
shal | consider this evidence along wth the other evidence of
val uation in reaching our conclusion, bearing in mnd the
conditions the Monks Nonprofit placed on the subject property.

On bal ance, however, we do not find these conditions
significantly affected the ultimate purchase price of the
property. The valuations of the Antel ope County assessor and
respondent’s expert, both of which are reasonably close to the

purchase price, corroborate our finding.
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B. Respondent’s Expert’s Apprai sal

Respondent’ s expert’s appraisal, which found that the fair
mar ket val ue of the subject property at the tinme of contribution
was $90, 000, corroborates the purchase price as a persuasive
i ndication of the fair market value of the subject property.
Respondent engaged WIlliam C. Fischer (M. Fischer) to perform an
apprai sal of the subject property as of the date of contribution.
M. Fischer, who has been a real estate appraiser for 45 years,
is MAI® certified and Nebraska certified. M. Fischer conpleted
60 hours of education every 3 years to retain his M
certification. During his career, he has perfornmed between 4,500
to 5,000 i ndependent appraisals of commercial properties in 15
different States. |In addition, M. Fischer has experience in
appraising religious property, which is typically considered
speci al use property, including approximately 16 to 20 churches
as well as a mssion area. M. Fischer also has experience in
apprai si ng speci al use property, such as event centers and school
bui | di ngs.

We find M. Fischer’s appraisal to be thoughtful and
credible, and it closely corroborates the prior sale in

determning the fair market value of the property at the tinme of

8MAI is a designation awarded to qualifying nenbers of the
American Institute of Real Estate Appraisers and wthin the
apprai sal comunity is viewed as the nost highly regarded
apprai sal designation. See Estate of Auker v. Conm ssioner, T.C
Menmo. 1998-185.
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contribution.® M. Fischer used two of the three traditional
approaches to property valuation in his report, determning that
the i ncone approach was not appropriate under the
ci rcunst ances. 1°

M. Fischer used the sal es conpari son approach to estinate
the price the subject property would bring in a sale, based on an
anal ysi s of conparabl e market transactions. Under this approach,
conpar abl e market transactions are identified and adjusted to
account for differences of market conditions, size, |ocation,
physi cal features, and other factors. Anerican Institute of Real
Estate Appraisers, The Appraisal of Real Estate 417, 422-423
(12th ed. 2001). M. Fischer identified two sales of property
conparable to the subject property for his analysis. One of
t hese conparabl e sales was the sale of the subject property to
petitioners 17 nonths before the valuation date. The other
conparabl e sale was a sale of a 15.89-acre nonastery in Hastings,

Nebraska, in 2000 for $65,000. M. Fischer adjusted these

W& bear in mind that when TRC purchased the subject
property, much of the personal property inside the buildings had
al ready been sold by the Monks Nonprofit to pay their debt. The
purchase price paid by TRC i ncl uded any remai ni ng personal
property, but respondent’s expert’s appraisal values the real
estate al one.

1°The i ncone approach is nost relevant to determne the
val ue of income-producing property. The incone approach
determ nes the val ue based upon the incone streamthat the
property is anticipated to produce in the future. Anmerican
Institute of Real Estate Appraisers, The Appraisal of Real Estate
471 (12th ed. 2001). Annual inconme and expenses are projected
and the difference between projected i ncone and expenses is
di scounted to present value to conpensate for the risk and the
wai ting period before the owner receives the incone. |d. at 491-
495.
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conparabl e sales to account for differences in construction, age,
condition, and size, and derived an indicated val ue of $90, 000
for the subject property under the sal es conpari son approach

M. Fischer also used the cost approach to val ue the subject
property as of the date of contribution. The cost approach
eval uates what it would cost to build the subject property at
today’s cost. Anmerican Institute of Real Estate Appraisers, The
Appr ai sal of Real Estate 349 (12th ed. 2001). This cost is then
adjusted to account for depreciation. [d. at 349.

Under the cost approach, M. Fischer used the Marshall-Sw ft
val uation service to derive a 1998 value of the inprovenents of
approxi mately $533, 000, and adjusted this value for physical
depreci ation, functional obsol escence, and econom ¢ obsol escence.
After these adjustnments, M. Fischer concluded that the val ue of
the i nprovenents under the cost approach was approxi mately
$80,000. M. Fischer relied on six different sales of vacant
| and under the cost approach to arrive at the |and value of the
subj ect property as if it were vacant. Based on these six sales,
M. Fischer derived a |land val ue of the subject property of
approxi mately $32,000. He then conbined the land value as if

vacant with the depreciated cost of inprovenents to derive a

BApprai sers find the cost approach to be nbst useful when
buildings are relatively new. [d. at 354. Depreciationis a
subj ective determ nation, and an eval uation of property with
ol der, nore depreciated buildings therefore becones nore
subj ective as |arger anobunts are subtracted for depreciation.
Id. at 357. As noted by respondent’s expert in his report,
appraisers find that the cost approach tends to set the upper
limt of value because no property would be worth nore than what
it would cost to build another property of equal utility.
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val ue of approximately $112, 000 for the subject property under
t he cost approach.

Based on the values that he found under the sales conparison
approach and the cost approach, M. Fischer concluded that the
fair market value of the subject property was $90, 000 as of the
date of contribution. |In his analysis, M. Fischer gave nore
wei ght to the sal es conparison approach than the cost approach
because he was able to rely on two conparable sales that, in his
opi nion, were indicative of value and determ ned, as noted, that
the cost approach tended to set the upper limt of value. Thus,
he found that the property would generally not be worth nore than
$112, 000 but that $90,000 was a nore appropriate val ue based on
the facts of this particular situation.

In sum we place significant weight on the val uation
conclusions of M. Fischer, respondent’s expert. Respondent’s
expert is experienced in the valuation of properties conparable
to the subject property, and we are inpressed by the thoroughness
of his analysis and concl usi ons respecting the subject property.
W al so note that the $90, 000 val ue determ ned by respondent’s
expert is quite close to the prior purchase price of the subject
property and tends to corroborate the prior purchase price as

evi dence of the valuation of the subject property.
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C. Petitioners’ Expert’s Appraisal

We now address the conclusions of petitioners’ expert, who
determ ned the subject property’s value to be $475,000, on the
date of contribution. W find this valuation conclusion
probl ematic and give it considerably | ess weight. TRRC engaged
M. Wiite to performan appraisal of the subject property as of
the contribution date. M. Wite is a certified real estate
apprai ser located in Neligh, Nebraska, where he has lived his
entire life. He has had his appraiser’s |license since 1976 and
his general certified appraiser’s |license since 1993.

The evidence in this case does not fully establish the
i ndependence of M. Wite. TRRC, not TRY, retained M. Wite, at
t he suggestion of M. Archbold. It was not explained at trial
why the donee, rather than the donor, hired the appraiser, and no
one testified why or how M. Wite was the apprai ser chosen.
Lacki ng any evidence to answer these questions, we cannot
eval uate and satisfy ourselves that M. Wite’' s val uation opinion
was truly independent. W are troubled by the circunstances
under which M. Wite was retained and al so by his analysis and
conclusions. These concerns lead us to give significantly |ess
weight to M. White's concl usions of val ue.

M. Wiite used two of the three traditional approaches to
value in his appraisal. As with M. Fischer’s appraisal for
respondent, M. Wite also did not rely upon the inconme approach

as the subject property was not incone-producing property.
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Under the sal es conparison approach, M. VWite valued the
land only, not the land and i nprovenents. M. Wiite identified
three sales of property to use as conparable sales, all of vacant
land located in or around Neligh or Oakdal e, Nebraska, and al
purchased for special uses. These special uses included a
transforner site, fertilizer plant and storage, and conmerci al
sal es and inventory storage. None of M. Wite s conparable
sal es invol ved agricultural land or pasture, even though
approximately half of the subject property was agricultural |and
or pasture. M. Wiite also did not include the May 1997 sal e of
the subject property to petitioners through TRY, nor the sal e of
the 210 acres of the retreat center property sold for $63,000 in
1996. M. Wite did not include the 1997 sal e because he
consi dered the subject property sold for less than what it was
worth. M. Wiite failed to explain, however, why he consi dered
the subject property sold for less than what it was worth in May
1997. We question this om ssion.

We are al so concerned by M. Wiite' s reasoning that the
prior sale of the subject property should not be included as an
i ndication of value. M. Wiite's subjective determ nation that
the property sold for less than it was worth is not sufficient to
disregard a prior sale of the exact property to be val ued that
occurred only 17 nonths earlier. Wile property valuation is
admttedly inexact, M. White's subjective determnation to

exclude this particular conparable sale, that of the subject
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property itself, wth no further explanation or analysis, causes
us consi derabl e concern.

M. Wiite adjusted the sales prices of the conparable
properties to account for differences between the conparabl e
properties and the subject property. Based on his assessnent of
t he conparable sales, M. Wiite concluded under the sales
conpari son approach that the subject property had an adjusted
| and val ue of $2,000 per acre and that the subject property’s
val ue was $59,800 for the land al one as of the date of
contri bution.

Under the cost approach, M. Wiite, |like M. Fischer, used
the Marshall-Swift nmethod to find the value of the buildings new
and then adjusted the value of each structure to account for
physi cal depreciation. Unlike M. Fischer, however, M. Wite
did not adjust the building value for physical or economc
obsol escence. W question why M. Wiite did not discount the
val ue for econom c and functional obsolescence. M. Wite
admtted at trial that econom c obsol escence included the
inability to operate the property economcally, and M. VWite
knew t hat the subject property could not be operated as a
nonastery on a cost effective basis based on the experiences of
t he Monks Nonprofit.'? Yet, faced with these circunstances, M.

White did not adjust his values for econom c obsol escence.

2About 18 of the 30 acres of the subject property are dry
cropl and and about 12 acres are pasture. M. VWite testified
that he did not believe hunting, farmng, or ranching uses of the
subj ect property would be profitable either.
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Simlarly, M. Wiite was aware that the subject property was
desi gned as a nonastery and knew the subject property was sold
because it was not self-supporting as a nonastery. Despite this
overwhel m ng evidence, M. Wite did not adjust his values for
functi onal obsol escence. W believe M. Wite s val uation under
the cost approach does not appropriately account for these
essential el enents.

M. Wite concluded under the cost approach that the val ue
of inprovenents to the subject property was approxi mately
$414,000. M. Wite then added this value of the inprovenents
under the cost approach to the value of the |land he found under
t he sal es conpari son approach to conclude that the fair narket
val ue of the subject property was $475,000 as of the contribution
dat e.

M. Wite' s nmethodol ogy and om ssions trouble us. W
believe that respondent’s expert’s nmethodol ogy is nore thorough
and consi stent with appraisal nethodol ogy. Respondent’s expert
relied on two separate anal yses of the subject property, one
under the sal es conpari son approach and one under the cost
approach, instead of applying each approach to value a portion.
Respondent’ s expert then conpared and reconcil ed the val ue
concl usi ons under each approach to reach one overall conclusion
of value, ultimately deciding to give nore weight to the sales
conpari son approach. See Anerican Institute of Real Estate
Appr ai sers, The Appraisal of Real Estate 65, 598-603 (12th ed.

2001). Accordingly, we place |l ess weight on petitioners’
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expert’s conclusions as to the value of the property as of the
contribution date.

D. Assessed Val ue of Subject Property

We now address the assessed val ue of the subject property.
The assessed val uation of property is also evidence of the
property’s value where, as is the case in Nebraska, the assessed
value is defined as the property’'s fair market value. See N_

Trust Co. v. Conmm ssioner, 87 T.C 349, 382 (1986); Neb. Rev.

Stat. sec. 77-112 (1996 & Supp. 2000). Assessed valuation may be
used to corroborate fair narket val ue determn ned under the three

traditional approaches. See N. Trust Co. v. Conm SSioner, supra.

Here, the Antel ope County assessor determ ned that the
assessed val ue of the subject property for 1998 was $70, 424. The
assessnment took into account physical depreciation, economc
obsol escence, and functional obsol escence in valuing the
property.

We pl ace great weight on the assessed val ue of the subject
property because it corroborates the actual sale and the
val uation of respondent’s expert as indicators of the fair market
val ue of the subject property. This unrelated third party
valuation, close to the values in the prior sale and determ ned
by respondent’s expert, reinforces our view that the purchase
price of the property is persuasive evidence of its true fair

mar ket val ue. 13

B3petitioners contend that the value the Antel ope County
assessor determ ned is sonehow bi ased and the assessor was sinply
(continued. . .)
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[11. Valuation of the Subject Property

For the reasons stated above, we find that the nost
persuasi ve evi dence of the subject property’s value as of the
contribution date is the actual sale of the subject property 17
nmont hs before the contribution. W also find that the record
justifies a slight upward adjustnent to account for the m nor
mai nt enance and upkeep that occurred between the purchase date
and the contribution date. This adjustnent is also warranted by
the slightly higher ultimte value conclusion of respondent’s
expert. W therefore find that the record supports a val uation
of $76,200 as of the date of contribution.

We further find that the record does not support
petitioners’ position that the subject property was worth
$475,000 at the time of contribution. As explained previously,
we found the sale by Father Stevens through the Monks Nonprofit
to petitioners was between a willing buyer and seller, not a
“di stressed” sale. W also place no weight on petitioners’
accusation that the Antel ope County assessor was sonehow
i nappropriately affected by the actual sale price and correl ated
the assessed value with the sale price, rather than maki ng an

i ndependent determ nation. Finally, we cannot disregard the

(... continued)
attenpting to hit a mark of the purchase price. W find this
contention unfounded. To the extent the Antel ope County assessor
considered the prior sale of the subject property when performng
the valuation, we find the assessor sinply considered it, much as
we do, relevant to determne the fair market value. W do not
find that the 1997 sale of the subject property inproperly
controll ed the assessor’s valuation in any way.
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concl usi ons of respondent’s expert, an MAl certified appraiser
wi th significant experience appraising property simlar to the
subj ect property.

| nstead, we have relied on three evidentiary bases show ng
the determ nations of value of the subject property, all of which
we find to be credible. The actual sale price, respondent’s
expert’s valuation, and the Antel ope County assessnent are
reasonably close in their ultimte concl usions of val ue.
Petitioners’ valuation is the only outlier and is based upon an
expert opinion we find dubious and not well supported by
val uati on nmet hodol ogy. W find that M. Fischer’s report
provides a better indication of the fair market value. It is
wel | reasoned and thorough. 1In addition, it is consistent with
t he previous purchase of the subject property 17 nonths before
the valuation date, and the assessed val ue of the subject
property corroborates this val ue.

Accordi ngly, based on our review of all the valuation
evi dence, giving due consideration to our observation at trial of
the witnesses for both parties and considering their testinony
and the expert reports, we conclude that the fair market val ue of
t he subject property was $76,200 on the date of contribution. W
therefore sustain respondent’s determ nations in each deficiency
notice regarding the fair market val ue of the subject property.

To reflect the foregoing,

Decisions will be entered

for respondent.




